Introduction
If two people have made a contract and one wishes to change its terms, what may he do to persuade the other to agree? May he re-open the negotiations afresh? May he refuse to perform the contract until the change he desires is made? If contract rights are to be effectively protected, some legal control must be exercised over the undue use of pressure. The extent of this control, as it is found in the common law, is the subject of the present study.
The policy against such pressure has traditionally been expressed in the law of consideration. If, in return for the contract modification, the party seeking it gives no more than the promise to perform the duty he already owes under the contract, the modification will not be supported by consideration and is usually invalid. This is the "pre-existing duty" rule, which can only be justified in modem times as a means of preventing extortion by threatened breach of duty. ' The need for this protection recently was illustrated by an English case where one party refused to perform his contract in highly coercive and unjustified circumstances. 2 Such a policy cannot be implemented through the law of consideration alone. The "pre-existing duty" rule may operate arbitrarily, supporting extortive contracts where there is technical consideration. It may strike down reasonable modifications designed to make workable contracts which have unexpectedly become unsuitable. Only in a minority of American jurisdictions is there any effort to deal with such a modification on its general merits And what if the rule does apply? The transaction may be invalid, but remedial problems which follow are apparently left unsolved. It is hardly surprising that courts in the twentieth century are exploring other forms of protection.
This article will examine the potential contribution of the law of "duress". Duress is defined in this way in the Restatement of Contracts:
... any wrongful threat of one person by words or other conduct that induces another to enter into a transaction under the influence of such fear as precludes him from exercising free will and judgment if the threat was intended or should reasonably have been expected to operate as an inducement The definition is applicable to most legal rules, including "compulsion" or "extortion", although the precise meanings of the terms used, especially "wrongful" and "free will", may differ from one rule to another. It is helpful because it identifies three important elements of duress.
The first is the threat which is employed. The system of classification in most judicial and textual treatments of duress depends upon what kind of a threat it is. As far as duress by threatened breach of contract is concerned, there are a number of Commonwealth decisions which can broadly be classified under that head. There is a much greater body of American case law from which examples may be drawn to assist in the understanding of Commonwealth cases.
Secondly, there is the interference with "freedom of will". Generally the courts will insist upon this. Otherwise, they could not stop short of a broad jurisdictioi to investigate the merits of all consensual transactions. The required degree of coercion, however, may vary. Take; for example, a man who is faced with bankruptcy, and a man who has to walk to the next shop to get what he wants. Both may be said to "act against their will" if they decide to submit to the threat. The courts may be expected to discriminate, requiring a higher degree of coercion to be proved where the attacked trans-action has merit." Similar variations in degree may be expected where the party who has allegedly been coerced might have taken legal steps to avoid the pressure but prefers not to do so because of the delay or risk involved. 7 While some theorists speak as if a single standard of coercion applies in all cases," it is safer to examine the particular rules governing each case.
Thirdly, there is the element of "wrongfulness". This term is applied not to the action which is threatened, but to the threat and the purpose for which it is made. The mere fact that the action threatened would be a breach of legal duty does not necessarily mean that the threat itself is "wrongful". Conversely, a threat to carry out a lawful act may nevertheless be wrongful:
Just as acts contracted for may be against public policy and the contract vitiated for that reason, though the law imposes no penalty for doing them, so acts that involve abuse of legal remedies or that are wrongful in a moral sense, if made use of as a means of causing fear vitiate a transaction induced by that fear, though they may not in themselves be legal wrongsp What principles underlie the decision to hold a threat "wrongful"? In America, opinions differ. Professor Dalzell seems to regard all legally unauthorized pressure as wrongful, the function of the law of duress being to free people from all unreasonable pressures on them to make a contract. 1 0 Professor Dawson, on the other hand, emphasizes the law's role in correcting unequal exchanges which can result from the unfair use of disproportionate power. He suggests that undue attention may be paid to the wrongfulness of the means used, when the crucial factor is often the inequality of exchange." In the present context, however, the difference is less significant than might be supposed.
The Restatement definition is not adopted as a "test" for duress. Its concepts are too indefinite to be falsified or verified by decisions. It is used instead as a conceptual framework within which it is [ Vol. 20 possible to analyse and compare decisions from various jurisdictions. The analysis will be used in the next section to show how the law of duress extended to cover duress by threatened breach of contract. In the following section it becomes a basis for assessing the developments which might be expected if present trends continue.
How the Doctrine of Duress Developed (a) Duress Generally
In English common law, the doctrine of duress could only be invoked in the case of contracts induced by certain extremely vicious threats. Unlawful imprisonment could constitute duress, 2 as could ."menace"
'13 which forced the victim to submit for fear: 1. of loss of life; 2. of loss of member; 3. of mayhem; 4. of imprisonment. 14 Insufficient were lesser threats like battery, destruction of goods, or the wrongful detention of property, 15 at least in earlier law. In later law, the doctrine was thought to extend to most threats involving physical violence. 6 The threat had to be real: vain threats that would not coerce the "constant man" were not enough. 17 Once such a threat was proved, relief' was apparently given without enquiry into the merits of the coerced transaction itself.
Three centuries have passed since these simple rules were first formulated, and they have changed little. Even the criminal law of blackmail seems to have a wider scope and a more refined technique for dealing with extortionate threats. 9 It seems that conduct which does not fall within the common law of duress may yet be a criminal offence?° One concession has been made: the old standard of the "constant man" has been abandoned in favour of a "subjective test" under which the court enquires in each case whether the threat 12 so terrorized its victim that he could not resist. 2 1 On the whole however the doctrine appears to be a primitive rule, little used now that moral standards have improved.
It ought not to be inferred that the victims of less objectionable threats were thought unworthy of protection since there is evidence of extensive equitable powers of protection which operated alongside the common law rule.
2 2 They were exercised not merely in the case of some special relationship which gave rise to an inference of overreaching, 2 s but in all cases where improper pressure was brought to bear. It is believed that by the time the English court system was fused in 1875, the Chancery courts had established a distinct jurisdiction in matters of "pressure" which did not amount to duress at common law. 4 The supervision of contracts procured by threatening criminal prosecution was the leading example, 25 though of more direct interest to the present enquiry was a single reported example of a contract set aside because it was induced by a threat to break a previous contract. 0 Why was the common law of duress not expanded? Presumably, less objectionable threats did not fit in easily to the common law formula. To decide whether relief should be given, the court would have to consider a wider range of factors, such as the bona fides of the party making the threat and the merits of the coerced transaction. Equity was better suited to deal with such complex issues. Since fusion, however, this justification has become less satisfactory. While some theorists argue that a wide equitable jurisdiction remains, 27 most contemporary opinion is cautious about endorsing such extensive equitable powers. 8 The protection offered by equity has become more precarious, and an extended common law rule is now urgently needed. 
(b) Duress of Property
Threats to property, according to the traditional common law formulation, could not constitute duress. Threats of physical violence were possibly an exception, if only because they implied a further threat of physical injury to those who stood in the way. Nineteenth century cases confirmed this narrow view of the law of duress. 9 Relief, if it was to be obtained at all, had to be obtained from courts of equity." To this general rule, a qualification must now be added.
A vital distinction was drawn, from early times, between the setting aside of a contract and the recovery of money paid. 1 After some confusion in the early nineteenth century, 32 the distinction was firmly adopted. The courts now held that if a person pays an invalid claim in order to release property which has been unlawfully detained, he may recover it0 3 Of this rule it was said, ... the principle ... must be taken as well established and generally recognised. It may produce the inconvenience of circuity of action; but the evil of allowing extortion by means of a wrongful detention of goods would be much greater; and the wrongdoer has no right to complain when he is compelled to restore money which he was warned that he had no right to extort. The case is wholly different from that class where the parties have come to a voluntary settlement of their concerns, and have chosen to pay what is found due. 34 The rule applied in a variety of situations where property or business interests were threatened in order to "enforce" an invalid demand. For example, a mortgagee who refused to reconvey the land on tender of the full amount due, 3 5 and an official or a railway company which refused, on tender of the proper fee, to perform their public or statutory duty, 36 were brought within the rule.
Though the rule is obviously distinct from the traditional law of duress, and some judges prefer to use a different name for it, 37 it is commonly known as "duress of goods" and falls within the general definition of "duress" adopted from the Restatement. Its requirements are of interest, because they support the view that duress rules may be more or less stringent depending upon the merits of the transaction to be set aside. No particular degree of coercion is required beyond proof that the disputed claim was paid in order to obtain possession of wrongly detained property. 3 8 The fact that the demandant believed he had a valid claim is irrelevant 9 The quotation above suggests that he must at least be warned that his claim is invalid but even this is not now the case, as it has been held that protest on the part of the person paying is no more than proof that he pays unwillingly, 40 and this may be proved in other ways. The modesty of these requirements is presumably justified on the ground that the retention of money which is not due has little claim to protection compared to a valid contract.
The English approach to duress is thus fragmented, there being not only separate legal and equitable rules, but also a special common law rule dealing with coerced payments. It may be contrasted with the approach in the United States. There, though the same basic rules were inherited, the courts seem to have accepted that any threat to property can be duress in the fullest sense 4 1 Contracts have been set aside on account of such a threat where the threat was extremely coercive and the resulting transaction unfair 2 Some courts, developing the "subjective test", managed to include in the law of duress most of what previously belonged to equity. 3 These developments, which first appeared in the late nineteenth century, encouraged theorists to conceive of a law of duress which would bring all legal control of coercion within a single system of rules. M "Economic duress", a term designed to cover all unjustified threats to a person's property, business or other economic interests, came into prominence in theoretical 45 [Vol. 20 the law. While this unified approach may tend to obscure proper matters for discrimination, it has the marked advantage of emphasizing the law's responsibility to deal with all issues arising from coerced consent in a consistent way.
(c) Duress by Threatened Breach of Contract
Duress by threatened breach of contract is closely linked with "duress of goods". Though there is no English case in point, some Commonwealth courts have pressed the analogy, allowing the recovery of payments made to procure the performance of a contract where the money was not due. Two cases, one from the Supreme Court of Canada and the other from the High Court of Australia, establish the basic approach. In view of the authority of the courts which decided them, and the absence of authority elsewhere, they are taken to represent Commonwealth law. 46 the plaintiff Syndicate bought land under an option agreement. The land was subject to an encumbrance the seller promised to discharge, but difficulties were encountered and Knutson, a member of the Syndicate, paid off the encumbrance himself. Knutson also acquired, subject to the option agreement, the seller's interest in the land. He had expected to be reimbursed for the money paid to the encumbrance holder, but the Syndicate refused to pay. Knutson then declined to transfer the land until his claim was met. The Syndicate paid him and later successfully sued for the return of the money. The principal judgment stated the following after referring to English cases in which the "duress of goods" principle was applied:
Here the evidence is plain that the payments were made under protest, and that they were not voluntary in the sense referred to in the cases mentioned. The circumstance that O.L. Knutson thought he had a right to insist upon the payments cannot alter the fact that under the agreement of September 16, 1936, it is clear that he had no such right. In order to protect its position under the option agreement and to secure title to the lands.., the Syndicate was under a practical compulsion to make the payments in question and is entitled to their repayment. 47 In order to establish this claim, the Syndicate apparently did not 49 explores the outer limits of the principle. Charlick was a wheat dealer who bought his produce from the Australian Wheat Board. When the Wheat Board authorized an increase in price, Charlick made a profit from stocks he had in hand at the time of the increase. The Board insisted that Charlick pay the extra profit over to the Board, or else it would cut off future supplies. Since the Board was the monopoly supplier, Charlick was forced to pay to stay in business. He sued to recover the money. The lower court, 50 after an extensive review of the English authorities on the duress of goods principle, concluded the money was recoverable as having been demanded without right and paid to avert a commercial evil. The High Court reversed this decision, restrictively interpreting the three cases on which the lower court decision was based.
5 1 According to the High Court, a threat to perform a lawful act is not included within the general rule. The Board was allowed to keep the money because in threatening to withhold future contracts, it was not threatening anything unlawful.
The Court does not seem to have been unanimous in the test to be applied in such cases. Knox,C.I. defined it in technical terms, referring to threats of "unauthorised interference with the person or the property or any legal right". 52 He evidently thought that, apart from the special case of the unjustified demand of a public official, there would have to be a threat of an unlawful act. A different view seems to have been taken by Isaacs,J., who pointed out that in successful duress claims the "'compulsion and pressure' originated from the defendant", 3 which was not the case here since "[r]efusal to relieve from business difficulties is not the creation of those difficulties". 4 [Vol. 20 on this point, expressed himself against an "unlawfulness" test, stating that the enquiry in each case is whether "the party receiving the money [has] the right to take advantage of his neigbour's necessity or not". 5 The other judges do not seem to have endorsed one view or another, 56 and later judicial discussion leaves the matter open.
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These cases emphasize the practical importance of the question of whether the threatened action is unlawful. If, as in Knutson, the party making the unjustified demand has refused to' perform his contractual duty, the party seeking recovery is not likely to encounter any great obstacles. If, as in Smith, the threat could be carried out without any breach of duty, relief will be much more difficult 5 8 to obtain. It would be premature, however, to conclude that a general rule to this effect will dispose of all the problems with which this article is concerned. In theory at least, it is possible to maintain a broader view of duress by threatened breach of contract which could include any threat, lawful or not, which forces the other party to a contract to forego the benefits to which he is entitled under it. Such a threat is wrongful because it contravenes an implicit duty not to subvert the terms of an existing contract and to cooperate with the other party in realizing its purposes. Whether or not such a theory can be maintained in law depends upon a much closer examination of the implications of the principles established in these cases and their application in subsequent decisions.
(ii) American Law
The law has developed somewhat differently in the United States. It must be remembered that a great deal more was at stake than the logical extension of a narrow rule governing coerced payments. Because the doctrine of duress tended to be seen as a general principle affecting all transactions induced by threat, including contracts as well as money payments, a holding that a threatened breach of contract could amount to duress would have far-reaching consequences. Some hesitation was to be expected.
The issue first arose in the late nineteenth and early twentieth century. When invited to find that a threat to break a contract could constitute duress, some courts denied the possibility outright. 59 In others, relief was refused for reasons which made the possibility very doubtful. In Silliman v. U.S., 60 for example, a claim of duress was rejected because the claimants' duty, "if they expected to rely upon the law for protection, was to disregard the threat of the department, and apply to the courts for redress against its repudiation of a valid contract". It was apparently thought irrelevant that had the claimants waited for their suit to be heard, they might in the meantime have suffered financial ruin. This attitude was justified in the influential case of Hackley v. Headley, where the court said, It is not pretended that Hackley & McGordon had done anything to bring Headley to the condition which made his money so important to him at this very time, or that they were in any manner responsible for his pecuniary embarrassment except as they failed to pay this demand. 6 ' The court thought it unfair to treat the claimant differently from anyone else who re-negotiated a contract which had broken down merely because his personal circumstances gave rise to a special need for performance, preventing resort to the normal remedies for breach of contract. In the light of these authorities, it is difficult to see how a successful plea of duress could ever have been made out, though admittedly their effect was more optimistically summarized by the United States Supreme Court in 1926. 62 Some decisions nevertheless permitted relief without directly opposing the leading authorities.'" A device occasionally used was to classify the threat as an invasion of "property rights". Technically, this was sometimes justified. In one case, for example, it was applied to the conduct of a seller of an identified herd of livestock who, after most of the price had been paid, refused to deliver it to the purchaser.0 4 In this case, "property" in the stock may have passed to [Vol. 20
the purchaser, at least in a technical sense, before the threat was made.
In other cases, such reasoning was more tenuous. In Harris v. Cary, 6 5 the plaintiff had been promised shares in a trading company, in return for services rendered. The defendant said he would allow the company to go to ruin if the plaintiff would not accept a reduced number of shares. Though such a threat would seem to be no more than a threat to break an implicit term of the contract, the court evidently saw it as a threat to property rights. This is difficult to reconcile with the leading authorities. Although the device occasionally re-appears in modern cases, 6 it does not seem to have played a significant part in shaping modern law.
More significant was the doctrine of "business compulsion" or "moral duress" 6 7 which came into vogue in the early twentieth century and has been described in these terms:
... where one, to prevent injury to his person, business or property, is compelled to make payment of money which the party demanding has no right to receive, and no adequate opportunity is afforded the payor to effectively resist such payment, it is made under duress, and can be recovered.
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The doctrine was useful in cases where a party refused to perform his contract unless he received an additional benefit, 6 9 or attempted to enforce an invalid demand by threatening to invoke a right of forfeiture. 70 It does not seem, however, to have seriously impinged on the leading authorities on duress by threatened breach of contract. It did not imply that such a threat was wrongful since, on the above formulation, the threat did not have to be wrongful in itself. Nor does it seem to have been invoked to justify the rescission of an otherwise binding contract. 71 The leading authorities were thus left largely unimpaired.
American courts have thus adopted an equivocal attitude, allowing relief in certain cases, but not admitting that threatened breach of contract is duress in the full sense. In some jurisdictions, however, the courts have recently moved toward a greater recognition of this form of duress. In New York, it has been unequivocally accepted. 72 In the Federal courts, after a long period of development, the law has now crystallized into a recognizable set of rules. 73 In New Jersey, it has been the subject of a striking extension of the law of "moral duress". 74 These developments may form a nucleus for a more comprehensive law of duress by threatened breach of contract.
The Protection Offered by the Law of Duress
Even in the United States, a general theory of duress by threatened breach of contract has not been easy to establish. In the Commonwealth, the acceptance of a narrow rule concerned with coerced payments, closely analogous to duress of goods, is not a substantial basis for such a theory. What signs are there of movement towards a broader theory? Could it provide a satisfactory system of protection?
For the purpose of the present enquiry, it will be assumed that such a theory would include the legal controls exercised over all forms of pressure designed to force another party to a contract to give up his contractual rights. Three forms of pressure are of [Vol. 20 particular legal significance and will be examined in this article. They are: (a) refusal to perform a contractual obligation; (b) threatened cancellation or forfeiture under a contract, pursuant to an invalid demand; and (c) pressure unconnected with the contract. In the last two cases there is often no threat to break a contract in the technical sense, unless it can be found in the breach of an implied obligation not to obstruct the other party in the enjoyment of the benefits of his contract. It will be shown, however, that proof of such a technical breach is not always necessary to establish duress. The problems raised by all three forms of pressure are so closely connected that, for the purposes of the present article, they are all included within the admittedly imprecise term, "duress by threatened breach of contract".
(a) Refusal to Perform a Contract
Where one party to a contract refuses to perform it unless he is given some additional benefit, and the other party lets him have it, in what circumstances will the law require the benefit to be restored? This question is central to the whole enquiry. The two Commonwealth cases where the theory of the law governing this type of duress have been most discussed, Knutson v. The Bourkes Syndicate " and In Re Hooper & Grass' Contract, 76 seem to provide a ready answer. Where the benefit takes the form of money paid pursuant to an invalid demand, it must be restored. The recipient has obtained it by threatening "to withhold that to which the other party was legally entitled, unless he were paid a price which he had no right to receive". 77 Special features were present in these cases however, and the courts' general statements may require revision as the law of duress develops. A more straightforward case involving this type of duress is the New South Wales decision, T. A. Sundell & Sons Pty. Ltd. v. Emm Yannoulatos (Overseas) Pty. Ltd., 78 and it seems preferable to begin the analysis here. Though the fall court did not claim to be establishing new theory in that case, its observations may have important implications for the law of duress.
In Sundell, the defendant promised to import building materials for the plaintiff, who required them for a government contract. When the overseas price of the materials rose, the defendant unjustifiably insisted upon an additional payment before he would 75Supra, fam39. supply them. Not being able to obtain them elsewhere, the plaintiff risked the collapse of its government contract if the defendant would not honour its obligations. It paid the money, and then sued for its recovery. The defendant's principal objection, which was readily disposed of by reference to contrary Australian authority, 9 was that a threatened breach of contract could not constitute duress. Of greater interest were its other two arguments, which raised important questions.
First, how far does the law of duress extend? The defendant argued that there was no room for its operation here, since the parties' former contractual rights had been superseded by a new contract under which the plaintiff agreed to pay the additional amount. The court gave two alternative answers:
In our view, the whole of the circumstances indicate that Mr. Sundell did no more than agree to pay any increase to which this or any other circumstance would entitle the appellant as against the respondent. But even if such a promise was made as is alleged, we are of opinion that it was not binding because there was no consideration for it ... every promise allegedly given to the plaintiff by the defendant under the socalled second agreement was identical with a promise given under the original agreement. If the second answer is combined with the court's ultimate conclusion that relief should be given for duress, an added function is given to the law of duress. It provides a remedy not only where money is paid in response to a simple demand, but also where money is paid under an apparent contract of modification which turns out to be invalid for want of consideration. This is particularly significant because in the latter case, the right of recovery does not seem easy to establish without the law of duress. It is true that the court's reasoning on consideration may be an obiter dictum, but it is nevertheless a valuable indication of the direction the law of duress may take.
If the courts are prepared to go this far, they may be urged to go the full distance and hold that, in appropriate cases, the law of duress may invalidate otherwise binding contracts. The distinction made in cases of duress of goods between recovery of money paid and the setting aside of a contract has already been strongly criticized by commentators as being arbitrary and unrealistic. [Vol. 20 In the present context the distinction is even more unsatisfactory, because it means that the courts must apply the technical law of consideration when much more flexible methods for determining the validity of a coerced transaction are available within the law of duress itself. It is true that American courts seem to have been reluctant to extend the law so far."' More recently, however, the New York 83 and Federal courts '4 have clearly done so, and this accords with the general theory of economic duress developed in cases of duress of goods. 8 5 In the Commonwealth, the same result could be achieved by amalgamating the law of duress with older equitable doctrine, 86 a step with much to commend it in terms of simplicity and rationality.
Secondly, what degree of coercion is required? In Sundell, the defendant argued that there was no proof of "practical compulsion". These terms are used in other Australian cases, 87 though it is not -clear whether they imply that "genuine coercion" must be established as a matter of fact. Speaking of duress of property generally, the court in In Re Hooper & Grass' Contract said that "the withholding of another's legal right is, I think, itself treated as 'practical compulsion' ".8 These comments seem, however, to be obiter, since in that case there was an accompanying threat to cancel the contract which was apparently coercive. 8 " The Canadian Supreme Court seems to have taken the same view in Knutson, 90 but there too there was some evidence of coercion because the plaintiffs stood to lose a profitable re-sale if they did not secure title within a reasonable time.
The court in Sundell departed from these dicta by treating "practical compulsion" as a separate question of fact to be determined by the trial judge. 91 issue of fact is found in another judgment concerned with a refusal to perform a contract for the sale of goods, where the court observed that the plaintiff buyer "could not help itself". 9 2 These statements, while falling short of establishing a required degree of coercion in cases of duress by threatened breach of contract, indicate judicial interest in this possibility, and may be the foundation of a new rule.
The requirement is generally imposed in American decisions. Typical is the statement of the majority of the New York Court ... a mere threat by one party to breach the contract by not delivering the required items, though wrongful, does not in itself constitute economic duress. It must also appear that the threatened party could not obtain the goods from another source of supply and that the remedy of an ordinary action for breach of contract would not be adequate. 93 This view can be traced back to two early Court of Appeals decisions. In one, a contractor had to do extra work in order to get his money, but there was no evidence that he could not have sued for it in the normal way. The court treated him as having made a gift of the extra work.9 4 In the other, where a creditor agreed to settle for a reduced sum, the court said:
There was nothing so peculiar in their position, or in the position of [the debtor], as to give them any stronger or better claim for relief than any creditor would have who compromises a claim against his debtor for fear that he would be subjected to expense, delay, and risk in enforcing payment thereof. 95 The rule has been consistently enforced in New York, and appears in various forms in many other jurisdictions.
The reason for the rule evidently lies in the court's concern not to upset ordinary commercial arrangements. If a businessman, for reasons of expedience or otherwise, chooses not 'to insist on his strict legal rights, it would be wrong to allow him to recall the transaction later on the pretext that it was induced by a' threatened breach of contract. In the absence of evidence of coercion, the transaction must be presumed fair, and the businessman left to be content with whatever commercial goodwill he may have acquired. This policy applies to duress by threatened breach of contract with special force; it is less apposite in cases where the [Vol. 20 giving of consideration is at issue, since there the question is whether a generous promise should be enforced rather than whether a closed transaction should be re-opened. Still less does it apply where money has been paid to release goods which have been wrongfully detained, and here the American courts have been much less consistent in requiring proof of coercion 6 It follows that the Commonwealth decisions which advert to questions of proof of coercion are not aberrational, but touch on an issue which is of some importance in cases of duress by threatened breach of contract. Adoption of this requirement would show that the law of duress, in this context, is not simply a logical extension of the law of duress of goods. It would also lead to a third and final problem which is not mentioned in Sundell or the other Commonwealth cases, but which has evidently troubled American courts.
According to legal theory, before a threat will constitute duress it must be "wrongful". Is it sufficient to show that the threat would, if carried out, involve a breach of contract? The rule requiring proof of coercion assumes that new contractual arrangements may be fair, even though they are induced by such a ,threat. Yet proof that the threat was coercive does not necessarily prove that the resulting transaction was unfair. The so-called "victim" may simply have been impelled to agree to a contractual re-arrangement that a sensible person would have agreed to anyway, without being pressured by the threat. Why should not such a transaction stand? The case against relief was put strongly in the old decision of Hackley v. Headley:
The duress, then, is to be found exclusively in their failure to meet promptly their pecuniary obligation. But this, according to the plaintiff's claim, would have constituted no duress whatever if he had not happened to be in pecuniary straits; and the validity of negotiations according to this claim, must be determined, not by the defendant's conduct, but by the plaintiff's necessities. The same contract which would be valid if made with a man easy in his circumstances, becomes invalid when the contracting party is pressed with the necessity of immediately meeting his bank paper. 97 To avoid the charge that they are administering a "dangerous" and "unequal" doctrine, the courts may feel obliged to enquire whether the coercing party's conduct was morally blameworthy. 8 In that case, the supplier of a crane refused to deliver the right crane until the purchaser agreed to pay a considerably higher price. In upholding the purchaser's claim of duress, the court seems to have thought it relevant that the supplier knew that it was in breach, and that the purchaser had no means of passing on the extra cost. It seems implicit that, while the threat would have been a breach of contract if carried out, such proof might not have been sufficient on its own to justify relief. On the other hand, it may be contended that "moral blame" is altogether too vague a criterion, and it would still lead to a position where "no-one could well know when he would be safe in dealing on the ordinary terms of negotiation with a party who professed to be in great need" 9 A simple rule, allowing or denying relief in all cases, may be preferable. This consideration may explain the tendency in the early American cases to hold that the threat to break a contract could never constitute duress, though this rule would now be considered too harsh. It also helps to justify the recent New York formulation in Austin Instrument Inc. v. Loral Corp., 1 00 which adopts the view that a threat to refuse to perform a contract is wrongful in itself. This view perhaps goes too far if it implies that a coerced yet reasonable solution of a difficult commercial problem must necessarily be set aside. It should be noted that earlier New York authority does not seem explicitly to support such an absolute view, 10 [Vol. 20 vious cases where duress was held to exist, the courts undertook to show that the coercing party was guilty of something more than a mere threat to break the contract. 0 2 An attractive middle way between a discretionary approach and a hard and fast rule is to be found in the decisions of the Federal courts. This approach, which has been developed 6ver a long period,' 10 3 is stated in Fruhauf Southwest Garment Co. v.
Such an enquiry has been undertaken in a few cases, notably

King Construction Co. v. W.M. Smith Electric CoY
U.S.:
An examination of the cases, however, makes it clear that three elements are common to all situations where duress has been found to exist. These are: (1) that one side involuntarily accepted the terms of another; (2) that circumstances permitted no other alternative; and (3) that said circumstances were the result of coercive acts of the opposite party.1
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The third element is crucial, and is elaborated in the judgment: In order to substantiate the allegation of economic duress or business compulsion, the plaintiff must go beyond the mere showing of reluctance to accept and of financial embarrassment. There must be a showing of acts on the part of the defendant which produced these two factors. The assertion of duress must be proven to have been the result of the defendant's conduct and not by the plaintiff's necessities.
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The defendant must therefore be "responsible" for the plaintiff's troubles." 6 This implies both blame and causation. The defendant is responsible for the plaintiff's difficulties only if he commits a wrongful act. It is not duress to refuse to deal with the plaintiff except on hard terms, 1 0 7 or to proceed against him on a lawful claim. 08 In cases of threatened breach of contract, there must not only be a refusal to perform the contract, 1 0 9 but also oppressive conduct which goes beyond what is reasonably necessary to protect the defendant's legitimate interests." 0 There must also be a clear causal connection between the wrongful conduct and the coercive circumstances. It is not enough that the defendant makes existing difficulties worse."' If the defendant fails to pay money due under the contract," 2 it must be shown that the payment would have relieved the plaintiff of his financial difficulties. So, in one of the few cases where the failure to pay money has been held to constitute duress, the court found that "if the plaintiff had been credited with as much as $150,000 [its minimum claim] on the parts claim, that sum, together with other payments and credits, would have satisfied almost all of its debt to the defendant"," 3 whose threat to default the plaintiff under the contract would then have been averted.
The theory of the causal test seems to be that there is a strong case for relief only where the defendant takes advantage of his own wrong." 4 In practice, it presumably means that a man in general financial difficulties may go around to his debtors collecting what he can, and no enquiry will be made into the propriety of the arrangements he makes. When he deals with a single major debtor, however, he is much more likely to be overreached, and he is given special protection. The test seems to be a useful device to limit the doctrine to those cases where it is most clearly needed. The whole Federal approach, while it is perhaps unduly cautious, [Vol. 20
is a useful illustration of the way in which courts can extend the law of duress and yet avoid its more troublesome implications. In view of the relatively undeveloped state of Commonwealth law, there is little point in speculating which of these different approaches to the problem of "wrongfulness" is most appropriate. Clearly, there are persuasive arguments in favour of a test of wrongfulness which does not depend solely upon whether the threatened action would be a breach of contract. They become even more persuasive when considered in relation to threats made in support of bona fide legal claims. If the party making a threat knows that he is asking for more than the contract allows him, his conduct will only be justifiable in exceptional circumstances, as where, for example, the original contract has become unsuitable because of unexpected changes in conditions. If, however, he genuinely, though incorrectly, believes that he is asking only for what is due, his threats cannot normally be regarded as oppressive." 5 Yet it may still be possible for him to act wrongfully by taking unnecessarily harsh or sudden measures which prevent the other party from litigating a disputed legal issue.
The problem of the bona fide legal claim has arisen in a number of Commonwealth cases on duress by threatened breach of contract, and it must be conceded that this consideration has been disregarded in the leading authorities. In Knutson v. The Bourkes Syndicate," 6 where the defendant vendor relied on a strong moral as well as legal claim in refusing to perform the contract, the court treated the existence of his bona fide claim," 7 which was not clearly void,"" as irrelevant. The same attitude is evident in In Re Hooper & Grass' Contract," 9 where a vendor of land refused to convey it until a disputed legal demand was paid, and the court, relying on Knutson, allowed relief without reference to the vendor's belief in the validity of his demand. While it is true that these cases did not involve any element of compromise, nevertheless the contracts were performed in good faith, on the understanding that the vendors' legal demands had prevailed. It is re- 116 Supra, f.n.39. spectfully suggested that greater attention might have been paid to whether it is desirable for the courts to intervene where that happens.
It now appears that the analysis in Knutson may be incomplete. In an Alberta case, J.H. Samuels & Co. Ltd. v. Crown Trust Co.,"°t he court made a more determined effort to put the bona fide legal claim into its proper commercial perspective. A lessee of business premises claimed he was entitled to a renewal at a "reasonable" rental. Over a long period he wrangled with the lessor, refusing to accept a renewal which was offered him because the rental was too high, but not taking any legal steps to safeguard his position. Ultimately the lessor threatened to let the premises to someone else, and the lessee, to preserve his rights, signed the lease on the lessor's terms. His claim that the lease should be set aside for duress was rejected. The court said:
There was no compulsion on the plaintiff to enter into the lease -it was free to do so or not to do so as it pleased. The only loss it stood to suffer was the loss of prospective profits from its subtenants. If it considered that it could still make a profit under the new lease it was free to enter into it; if it considered that it could not make a profit it was free to reject it. It seems to me that the real position is that over a period of many months the plaintiff was 'jockeying' for position, was trying its utmost to obtain a greater commercial advantage for itself, and when it found at the end that it was not succeeding in its endeavour, it threw up its hands and acceded to the defendant's terms.' 2 In this case, which was decided on the assumption that the lessee's claim was valid, the general fairness of the negotiations was evidently regarded as more important than any technical breach of contract the lessor may have committed.
The approach in the Alberta case has much to commend it, but is it consistent with Knutson and In re Hooper & Grass' Contract? These cases must be related to their own facts. They involved disputed legal claims which held up the completion of land sales. Special policies may apply here. It is not a great concession for the seller to agree to transfer the land rather than leave the buyer to his legal remedies. Unless third parties are involved, which is not likely in this context, specific performance will probably be awarded. The disputed claim, moreover, may be small, yet its significance can be unduly inflated by implicit threats of cancellation. 22 It is no coincidence that the court in Knutson invoked the 121 Ibid., 172 and 462. Additional reasons for rejecting the claim were given at 173 and 463, but the court seems not to have chosen the technical ground that a contract cannot be set aside for this type of duress. [Vol. 20 analogy of duress of goods, saying that the plaintiffs acted "to secure property of which, in equity, the Syndicate had become the owner". 1 2 These observations, it may be argued, have force only for land sales contracts, and the general rules for duress by threatened breach of contract have yet to be established.
These observations confirm a conclusion which may be gathered from all the arguments so far adopted. Knutson, though an important case in the development of the law, is too closely tied to the law of duress of goods to be a reliable guide on the requirements of duress by threatened breach of contract. Subsequent decisions, and the experience in America, show that more complex enquiries are required than were at first envisaged. As the courts move towards a broader theory of duress, proof of a substantial degree of coercion, and of oppressive or unreasonable conduct going beyond the simple refusal to perform a contract, may well become regular requirements for successful pleas of duress.
(b) Threatened Cancellation
Threats of cancellation or forfeiture present unusual problems for the law of duress, as the following example will show. A life insurance company threatens to cancel a policy because a premium has not been paid. Even if the premium is not due, the insured may be forced to pay it. Why? Not because he has been wrongly deprived of anything he needs; the company is not obliged to give him anything until the policy matures. Nor is he coerced by any unlawful act; legally, the company's purported cancellation would be innocuous. The insured is coerced by his own uncertainty. Until the dispute is settled, his interest in the policy is, for all practical purposes, unacceptably at risk. This element of coercive uncertainty will be found in any case where one party's rights under a contract depend upon his performance of a disputed obligation, or the satisfaction of a precedent condition where the meaning of the condition is in doubt.
In the Commonwealth, Knutson v. The Bourkes Syndrcate' is an authority in favour of the right to recover money which has been unlawfully demanded and paid to avert a threatened cancellation or forfeiture. In that case, part of the disputed sum of money was paid before the completion of the contract, to ensure that the Syndicate's option to purchase the land was validly exercised. The court allowed recovery, the money having been paid "to protect = Supra, fnm39, 423. [the Syndicate's] position under the option agreement".u 5 Further support is found in In Re Hooper & Grass ' Contract,u 6 where an implicit threat of cancellation was an important consideration in favour of recovery. Curiously, in neither case was reference made to the fact that the payment in Knutson was not the result of a threat "to withhold that to which the other party was legally entitled", 127 or a threat to perform some unlawful act. Assuming Knutson is correct, the decision implies that a threat to perform an unlawful act is not, after all, necessary for duress. Support for this view, as has already been observed, can be found in two of the judgments in Smith v. William Charlick Ltd.
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In America, the better view also favours recovery. 2 9 Earlier cases, where relief was refused,' 30 can be ascribed to a general failure to recognize the coercive effects of uncertainty. 131 The theoretical basis of recovery is beyond argument, at least in jurisdictions which accept the "business compulsion" rule. 13 ' 2 The rule seems confined to simple money payments; as far as compromises are concerned, it would, in view of the principles which apply to duress by refusal to perform a contract, be difficult to justify relief based solely on another's threat to exercise rights he genuinely believes he has."" 333, 338 (1960) . Different principles apply where one party uses such a threat to take unfair advantage of the ignorance and inexperience of the other. (Vol. 20 One might question whether the same principles would not preclude the recovery of money, since the person making the demand will usually be acting in good faith. It must be remembered, however, that the money will be paid to avoid a feared legal consequence, not to induce the recipient to perform some desired action. The transaction is therefore of slight merit, when compared with a compromise of a legal dispute, or the acceptance of another's legal claim in order to rehabilitate a contract which has come to grief on account of the parties' legal differences. If moral wrongfulness is required at all, it may be found in the unfair use of a forfeiture provision to prevent a party from taking a genuine claim to law when he is willing and able to perform the contract no matter what obligation it imposes.
What degree of coercion is required? The fear of the loss of rights under the contract will usually be coercive in itself. The only question which then arises is whether the person making the payment should, if he can, resort to some other legal remedy instead. Orthodox American theory says that he should. This has been taken particularly seriously in California, where recovery has been denied in two cases in which the plaintiffs could have invoked a statutory provision empowering the court to stay forfeiture.
3 4 In a third case, the recovery claim went to trial, but it seems that the claimant would need to show that he acted reasonably in not resisting the claim earlier. 1 5 Whether this is good policy is another matter. The Massachusetts Supreme Court observed here:
The salutary result of allowing recovery on such facts is that the area of possible litigation is surely confined to the only issue genuinely in dispute, and time is afforded to determine that issue in due and seemly course. to show that the procedure would provide a preferable forum, or that there would be any other countervailing advantages. Moreover, the rule that a person considering payment must act "reasonably" is unhelpful. Not knowing what the court might regard as reasonable, he may be impelled towards an unsuitable alternative remedy. On the whole, it is difficult to find a convincing justification for a rule which insists on the exercise of any alternative remedies.
There seems no reason, therefore, why the courts should not allow recovery readily, without being deterred by the fact that the recipient acted in good faith, or that alternative remedies were available. The principle is a logical one which can be applied in analogous situations. A good example is the case of a -building contract, where the building owner claims that certain work is included in the contract, and threatens to declare a default if the builder does not carry it out. What is the position if the builder carries out the work, but later seeks compensation, offering to prove that the work was not included in the contract?
Hitherto, the builder has been given relief on principles which seem peculiar to the law of quantum meruit. This remedy has a different history, 137 and apparently different requirements, 38 from the remedies available for the recovery of money payments. In Molloy v. Liebe, the Privy Council said of such a claim:
Molloy insisted on the works being done, maintaining that they were not extras. The contractor on the other hand maintained that they were. As Molloy insisted on the works being done, in spite of what the contractor told him, the umpire naturally inferred (and it was for him to draw the inference) that the employer impliedly promised that the works would 'be paid for either as included in the contract price or, if he were wrong in his view, by extra payment to be assessed by the architect. It is difficult to see how the umpire could have drawn any other inference from the facts as found by him, without attributing dishonesty to Molloy. This view is now orthodox building law, 4 " though it is by no means free from doubt.' 4 '
Its theoretical shortcomings were exposed in the Canadian Supreme Court decision, Peter Kiewet Sons' Co. v. Eakins Construction Ltd. 14 There, a subcontractor had been told he would be put off the job if he did not perform certain extra work at his own expense: He did the work, but his suit for a quantum meruit was not successful. Applying modern theory, the court looked for either an actual contract, to be inferred from the parties' conduct, or for a quasi-contractual obligation to pay for the work. In the view of the majority, the head contractor's express refusal to pay anything extra was fatal to any inferred contract. Nor was there any room for an obligation imposed by law which, according to the majority, was excluded by the express remuneration provision in the contract. 144 It seems inevitable, from the majority's reasoning, that the builder's claim in such cases must be based on an obligation imposed by law. Where relief is not precluded by the terms of the original contract, on what theory might the obligation be imposed? Here, the dissenting judgment of Cartwright,J. is of special interest. He referred to the extreme circumstances of compulsion, and argued that relief should be given on the same principles of duress as were applied in Knutson v. The Bourkes Syndicate. 45 This extension of the law of duress, if logically pursued, may well bring consistency to the law of quasi-contract. The only reservation one might have is whether the building owner will be given sufficient protection should he change his position to his detriment on the assumption he will not have to pay extra for the work. This, however, is a common problem in the law of quasi-contract, and perhaps the only answer is the adoption of an enacted change of position defence, examples of which are to be found in some Commonwealth countries where the law of money paid under mistake has been dealt with by the legislature.'4 (c) Extraneous Pressure with the contract itself. The threat may be independently wrongful, as where, for example, a public official misuses his powers. Presumably, such pressure is governed by the principles of duress established to deal with threats of this kind, and is therefore beyond the scope of the present enquiry. The threat may, on the other hand, be perfectly lawful, as where a person is told that if he does not comply with a demand, he will be refused further contracts with the party making it. If the demand does not correspond with the obligations created by an existing contract between the two parties, the most plausible objection to the pressure is that it conflicts with general duties of good faith owed by the party making the demand on account of the contract he has undertaken. This form of pressure is directly relevant to the present enquiry.
Commonwealth authorities are opposed to allowing relief for duress here. Smith v. William Charlick Ltd., 147 discussed earlier, is directly in point. A more recent decision to the same effect is the judgment of the Ontario Court of Appeal in Morton Construction Co. v. City of Hamilton.1 4 The plaintiff had done some work for the defendant corporation. The work proved unsatisfactory, and a dispute arose about who was responsible. The corporation told the plaintiff he must repair the work at his own expense, or he would receive no more contracts from the corporation. He carried out the work, and then sued for compensation, offering to prove that the failure was the result of the corporation's own poor design. His claim was rejected. There was no implied contract to pay for the work, because the corporation had made it clear that it had no intention of paying. 140 Nor could an obligation be imposed by law, because [t~he plaintiff's consent to do the work in question was not deprived of its voluntary character by reason of the threats made by certain members of the City council to the effect that the plaintiff would receive no further contracts from the city unless it effected the required repairs at its own expense. The defendant was legally entitled to make a threat of that nature....150
These cases are a serious obstacle to relief. [ Vol. 20 To the extent that they proceed on the view that a threat to do a lawful act cannot constitute duress, the cases may be open to question. On a broader theory of duress, it may well be that proof of the unlawfulness of the threat, if carried out, is neither a sufficient nor necessary condition of relief in all cases. It may be expected that relief for duress will increasingly come to depend upon the application of criteria which are specially developed for that purpose. Applying such criteria, a plausible argument may well be made that any extraneous pressure, brought to bear to frustrate another party's legitimate contractual expectations, can constitute duress.
In America, despite the encouragement offered by legal theory, few courts have gone that far. The courts of New Jersey are an exception. They do not test "wrongfulness", even in this context, by reference to the lawfulness of the threat.' 5 ' In the leading case on duress, Rubenstein v. Rubenstein, the Supreme Court said, ... means in themselves lawful must not be so oppressively used as to constitute, e.g., an abuse of legal remedies .... The act or conduct complained of need not be 'unlawful' in the technical sense of the term; it suffices if it is 'wrongful in the sense that it is so oppressive under given circumstances as to constrain one to do what his free will would refuse...' .152
This principle was elaborated in an earlier decision, 153 where it was said, Judgment whether the threatened action is wrongful or not is colored by the object of the threat. If the threat is made to induce the opposite party to do only what is reasonable the court is apt to consider the threatened action not wrongful unless it is actionable in itself. But if the threat is made for an outrageous purpose, a more critical standard is applied to the threatened action.
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These observations have proved helpful where pressure has been brought to bear in an effort to alter the effect of the contract.
In Ross Systems Inc. v. Linden Dari-Delite Inc.,1 5 4 a commission agent concluded a franchise agreement with a retailer, under which the retailer was to be supplied with Farmland ice cream at a price fixed in the agreement. The agent then negotiated an extra commission from Farmland, and this increased the price the retailer had to pay Farmland. The retailer was forced to pay the extra charge because it feared that Farmland might terminate the franchise agree-ment, and that the agent might indulge in harassing tactics. The court allowed recovery of the extra payments as money paid under duress. The pressure was apparently held "wrongful" simply because it had the effect of increasing the contract price. 155 Reference was made, elsewhere in the judgment, to a previous Supreme Court decision in which a similar result had been coerced by a threat to withold future supplies of goods, and the money had also been held recoverable. 1 0 To the same effect is Wolf v. Marlton Corp., 157 where an unwilling purchaser of a house in a subdivision told the subdivider that he would re-sell the house to an "undesirable purchaser" if he was called upon to complete the purchase. The subdivider, fearing the adverse effect this would have on his other sales, did not call for completion. He nevertheless sued the purchaser for breach of contract and was successful, his failure to call for completion being excused on the ground that it was coerced. Of the purchaser's threat, the court said,
... where a party for purely malicious and unconscionable motives threatens to re-sell such a home to a purchaser, specially selected because he would be undesirable, for the sole purpose of injuring the builder's business, fundamental fairness requires the conclusion that his conduct in making this threat be deemed "wrongful", as the term is used in the law of duress. 5 s The fact remains that few courts have carried the law of duress this far. The reason presumably lies deeper than any announced rule that a threat to commit a lawful act cannot amount to duress. Practical problems of decision must not be under-estimated. Some courts may be unwilling to substitute broad notions of "fundamental fairness" or "commercial morality" for established concepts of contract law, though they freely apply equally imprecise notions, such as "reasonable care", in other contexts. Others may see themselves being carried far beyond ordinary contractual considerations. Wolf v. Marlton, for example, has been criticized on the ground that an "undesirable purchaser" presumably meant a coloured person, and the decision: therefore had the unconstitutional effect of encouraging racial discrimination in subdivisions of land. 5 9 Problems may arise, too, with the idea of a "threat". Does it include, for example, the conduct of one who says he does not wish to receive a benefit, but nevertheless accepts it in circumstances where the other party has no option but to give it to him? 6 0 The extent to which the law, is developed here may depend more upon the willingness of courts to embark on a new process of decision than upon the logical development of any single principle.
Conclusion
There are evident advantages in using the law of duress to regulate pressures which one party to a contract may apply against the other. It has a flexibility which is not often found in the more traditional methods of dealing with contract modifications. It also offers, at least as an ideal, the prospect of a coherent body of principle which will cover all aspects of such coercion in a consistent way. Though present Commonwealth law falls short of this ideal, there are welcome signs of a movement towards a broader theory of duress by threatened breach of contract.
One sign is the gradual extension of the scope of the law. Once a narrow rule applied to payments made under duress of goods, it has extended beyond this and closely analogous situations to cover all paynents made to induce another to perform his contractual duty, and apparently includes payments made under contracts which prove to be invalid for want of consideration. It also includes payments made, and possibly work performed, to avert threats to exercise 'claimed rights of cancellation or forfeiture under a contract. Two problem areas still remain. One is where the coercive conduct induces a contract which cannot be set aside for any other ground than duress. Here, it has been argued that the law of duress might well be invoked, without undue derogation from existing theory. The other is where extraneous lawful pressure is brought to bear to force a departure from the contract. This is a problem with difficulties of its own which few common law courts have yet been prepared to tackle. On the whole, the areas which the doctrine has yet to cover are those in which it could only be invoked in unusual circumstances. 
